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awarded after September 30, 1990 shall 
be limited to the needs existing on Sep-
tember 30, 1990. 

(d) For any application with capacity 
in excess of that provided by this sec-
tion: 

(1) All incremental costs shall be 
paid by the applicant. Incremental 
costs include all costs which would not 
have been incurred but for the addi-
tional excess capacity, i.e., any cost in 
addition to the most cost-effective al-
ternative with eligible reserve capacity 
described under paragraphs (a) and (b) 
of this section. 

(2) It must be determined that the ac-
tual treatment works to be built meets 
the requirements of the National Envi-
ronmental Policy Act and all applica-
ble laws and regulations. 

(3) The Regional Administrator shall 
approve the plans, specifications and 
estimates for the actual treatment 
works. 

(4) The grantee shall assure the Re-
gional Administrator satisfactorily 
that it has assessed the costs and fi-
nancial impacts of the actual treat-
ment works and has the capability to 
finance and manage their construction 
and operation. 

(5) The grantee must implement a 
user charge system which applies to 
the entire service area of the grantee. 

(6) The grantee shall execute appro-
priate grant conditions or releases pro-
tecting the Federal Government from 
any claim for any of the costs of con-
struction due to the additional capac-
ity. 

§ 35.2125 Treatment of wastewater 
from industrial users. 

(a) Grant assistance shall not be pro-
vided for a project unless the project is 
included in a complete waste treat-
ment system and the principal purpose 
of both the project and the system is 
for the treatment of domestic waste-
water of the entire community, area, 
region or district concerned. 

(b) Allowable project costs do not in-
clude: 

(1) Costs of interceptor or collector 
sewers constructed exclusively, or al-
most exclusively, to serve industrial 
users; or 

(2) Costs for control or removal of 
pollutants in wastewater introduced 

into the treatment works by industrial 
users, unless the applicant is required 
to remove such pollutants introduced 
from nonindustrial users. 

§ 35.2127 Federal facilities. 
Grant assistance shall not be pro-

vided for costs to transport or treat 
wastewater produced by a facility that 
is owned and operated by the Federal 
Government which contributes more 
than 250,000 gallons per day or 5 per-
cent of the design flow of the complete 
waste treatment system, whichever is 
less. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

§ 35.2130 Sewer use ordinance. 
The sewer use ordinance (see also 

§§ 35.2122 and 35.2208) or other legally 
binding document shall prohibit any 
new connections from inflow sources 
into the treatment works and require 
that new sewers and connections to the 
treatment works are properly designed 
and constructed. The ordinance or 
other legally binding document shall 
also require that all wastewater intro-
duced into the treatment works not 
contain toxics or other pollutants in 
amounts or concentrations that endan-
ger public safety and physical integrity 
of the treatment works; cause viola-
tion of effluent or water quality limi-
tations; or preclude the selection of the 
most cost-effective alternative for 
wastewater treatment and sludge dis-
posal. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

§ 35.2140 User charge system. 
The user charge system (see §§ 35.2122 

and 35.2208) must be designed to 
produce adequate revenues required for 
operation and maintenance (including 
replacement). It shall provide that 
each user which discharges pollutants 
that cause an increase in the cost of 
managing the effluent or sludge from 
the treatment works shall pay for such 
increased cost. The user charge system 
shall be based on either actual use 
under paragraph (a) of this section, ad 
valorem taxes under paragraph (b) of 
this section, or a combination of the 
two. 
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(a) User charge system based on actual 
use. A grantee’s user charge system 
based on actual use (or estimated use) 
of wastewater treatment services shall 
provide that each user (or user class) 
pays its proportionate share of oper-
ation and maintenance (including re-
placement) costs of treatment works 
within the grantee’s service area, based 
on the user’s proportionate contribu-
tion to the total wastewater loading 
from all users (or user classes). 

(b) User charge system based on ad va-
lorem taxes. A grantee’s user charge 
system which is based on ad valorem 
taxes may be approved if: 

(1) On December 27, 1977, the grantee 
had in existence a system of dedicated 
ad valorem taxes which collected reve-
nues to pay the cost of operation and 
maintenance of wastewater treatment 
works within the grantee’s service area 
and the grantee has continued to use 
that system; 

(2) The ad valorem user charge sys-
tem distributes the operation and 
maintenance (including replacement) 
costs for all treatment works in the 
grantee’s jurisdiction to the residential 
and small non-residential user class 
(including at the grantee’s option non-
residential, commercial and industrial 
users that introduce no more than the 
equivalent of 25,000 gallons per day of 
domestic sanitary wastes to the treat-
ment works), in proportion to the use 
of the treatment works by this class; 
and 

(3) Each member of the industrial 
user and commercial user class which 
discharges more than 25,000 gallons per 
day of sanitary waste pays its share of 
the costs of operation and maintenance 
(including replacement) of the treat-
ment works based upon charges for ac-
tual use. 

(c) Notification. Each user charge sys-
tem must provide that each user be no-
tified, at least annually, in conjunction 
with a regular bill (or other means ac-
ceptable to the Regional Adminis-
trator), of the rate and that portion of 
the user charges or ad valorem taxes 
which are attributable to wastewater 
treatment services. 

(d) Financial management system. Each 
user charge system must include an 
adequate financial management sys-
tem that will accurately account for 

revenues generated by the system and 
expenditures for operation and mainte-
nance (including replacement) of the 
treatment system, based on an ade-
quate budget identifying the basis for 
determining the annual operation and 
maintenance costs and the costs of per-
sonnel, material, energy and adminis-
tration. 

(e) Charges for operation and mainte-
nance for extraneous flows. The user 
charge system shall provide that the 
costs of operation and maintenance for 
all flow not directly attributable to 
users (i.e., infiltration/inflow) be dis-
tributed among all users based upon ei-
ther of the following: 

(1) In the same manner that it dis-
tributes the costs for their actual use, 
or 

(2) Under a system which uses one or 
any combination of the following fac-
tors on a reasonable basis: 

(i) Flow volume of the users; 
(ii) Land area of the users; 
(iii) Number of hookups or discharges 

of the users; 
(iv) Property valuation of the users, 

if the grantee has an approved user 
charge system based on ad valorem 
taxes. 

(f) After completion of building a 
project, revenue from the project (e.g., 
sale of a treatment-related by-product; 
lease of the land; or sale of crops grown 
on the land purchased under the grant 
agreement) shall be used to offset the 
costs of operation and maintenance. 
The grantee shall proportionately re-
duce all user charges. 

(g) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in-
corporate the user charge system. If 
the project accepts wastewater from 
other municipalities, the subscribers 
receiving waste treatment services 
from the grantee shall adopt user 
charge systems in accordance with this 
section. These user charge systems 
shall also be incorporated in appro-
priate municipal legislative enact-
ments or other appropriate authority 
of all municipalities contributing 
wastes to the treatment works. 

(h) Inconsistent agreements. The user 
charge system shall take precedence 
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over any terms or conditions of agree-
ments or contracts which are incon-
sistent with the requirements of sec-
tion 204(b)(1)(A) of the Act and this sec-
tion. 

(i) Low income residential user rates. (1) 
Grantees may establish lower user 
charge rates for low income residential 
users after providing for public notice 
and hearing. A low income residential 
user is any residence with a household 
income below the Federal poverty level 
as defined in 45 CFR 1060.2 or any resi-
dence designated as low income under 
State law or regulation. 

(2) Any lower user charge rate for low 
income residential users must be de-
fined as a uniform percentage of the 
user charge rate charged other residen-
tial users. 

(3) The costs of any user charge re-
ductions afforded a low income residen-
tial class must be proportionately ab-
sorbed by all other user classes. The 
total revenue for operation and main-
tenance (including equipment replace-
ment) of the facilities must not be re-
duced as a result of establishing a low 
income residential user class. 

(Approved by the Office of Management and 
Budget under control number 2040–0027) 

[49 FR 6234, Feb. 17, 1984, as amended at 55 
FR 27097, June 29, 1990] 

§ 35.2152 Federal share. 
(a) General. The Federal share for 

each project shall be based on the sum 
of the total Step 3 or Step 7 allowable 
costs and the allowance established in 
the grant agreement under appendix B. 
Except as provided elsewhere in this 
section, the Federal share shall be: 

(1) 75 percent for grant assistance 
awarded before October 1, 1984; 

(2) 55 percent for grant assistance 
awarded after September 30, 1984, ex-
cept as provided in paragraph (a)(3) of 
this section; and 

(3) Subject to paragraphs (c) and (d) 
of this section, 75 percent for grant as-
sistance awarded after September 30, 
1984 and before October 1, 1990, for se-
quential phases or segments of a pri-
mary, secondary, or advanced treat-
ment facility or its interceptors, or in-
filtration/inflow correction provided: 

(i) The treatment works being phased 
or segmented is described in a facilities 

plan approved by the Regional Admin-
istrator before October 1, 1984; 

(ii) The Step 3 grant for the initial 
phase or segment of the treatment 
works described in (a)(3)(i) of this sec-
tion is awarded prior to October 1, 1984; 
and 

(iii) The phase or segment that re-
ceives 75 percent funding is necessary 
to (A) make a phase or segment pre-
viously funded by EPA operational and 
comply with the enforceable require-
ments of the Act, or (B) complete the 
treatment works referenced in (a)(3)(i) 
of this section provided that all phases 
or segments previously funded by EPA 
are operational and comply with the 
enforceable requirements of the Act. 

(b) Innovative and alternative tech-
nology. In accordance with § 35.2032, the 
Federal share for eligible treatment 
works or unit processes and techniques 
that the Regional Administrator deter-
mines meet the definition of innova-
tive or alternative technology shall be 
20 percent greater than the Federal 
share under paragraph (a) or (c) of this 
section, but in no event shall the total 
Federal share be greater than 85 per-
cent. This increased Federal share de-
pends on the availability of funds from 
the reserve under § 35.2020. The propor-
tional State contribution to the non- 
Federal share of building costs for I/A 
projects must be the same as or greater 
than the proportional State contribu-
tion (if any) to the non-Federal share 
of eligible building costs for all treat-
ment works which receive 75 or 55 per-
cent grants or such other Federal share 
under paragraph (c) of this section in 
the State. 

(c) A project for which an application 
for grant assistance has been made be-
fore October 1, 1984, but which was 
under judicial injunction at that time 
prohibiting its construction, shall be 
eligible for a grant at 75 percent of the 
cost of its construction. 

(d) Uniform lower Federal share. (1) Ex-
cept as provided in § 35.2032 (c) and (d) 
of this section, the Governor of a State 
may request the Regional Administra-
tor’s approval to revise uniformly 
throughout the State the Federal share 
of grant assistance for all future 
projects. The revised Federal share 
must apply to all needs categories (see 
§ 35.2015(b)(2)). 
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